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THE U.S. CONSTITUTION


basic instrument of government


____________________________________________________________


____________________________________________________________


supreme law of the land


____________________________________________________________


____________________________________________________________


passed in 1789


____________________________________________________________


____________________________________________________________

Bill of Rights


first 10 amendments


____________________________________________________________


____________________________________________________________


describe personal guarantees


____________________________________________________________


____________________________________________________________


passed in 1791


____________________________________________________________


____________________________________________________________

1st amendment


freedom of religion (separation of church and state)


freedom of speech (creates a clear and present danger or fighting words are 


exceptions)


freedom of the press (does not include libelous or obscene)


freedom of peaceable assembly


freedom of petition


1st amendment notes: 
_____________________________________________________________


_____________________________________________________________


_____________________________________________________________


_____________________________________________________________

2nd amendment


right to keep and bear arms


supreme court has ruled that it is OK for states to:



restrict ccw



registration of firearms is OK



limit sales of firearms


______________________________________________________________


______________________________________________________________


______________________________________________________________


______________________________________________________________

3rd amendment


prohibits non-consent use of peoples homes by soldiers


______________________________________________________________


______________________________________________________________

4th amendment


search and seizure requires p.c.


______________________________________________________________


______________________________________________________________


most searches require warrant:



must knock



announce



wait reasonable amount of time



no knock warrants


______________________________________________________________


______________________________________________________________



There are many exceptions to the warrant requirement: vehicles, incident 
                         to arrest, consent, plain view, abandoned property, does not apply to 
                         private citizens.


______________________________________________________________


______________________________________________________________


______________________________________________________________

5th amendment


prohibits self-incrimination


_____________________________________________________________


_____________________________________________________________


prohibits double jeopardy


_____________________________________________________________


_____________________________________________________________


due process:



notice of hearing


_____________________________________________________________


_____________________________________________________________



full information regarding the charges


_____________________________________________________________


_____________________________________________________________



opportunity to present evidence before judge or jury


_____________________________________________________________


_____________________________________________________________



presumption of innocence


_____________________________________________________________


_____________________________________________________________



just compensation when private property is acquired for public use


______________________________________________________________


______________________________________________________________

6th amendment


speedy public trial


______________________________________________________________


______________________________________________________________


informed of the nature and cause of the accusation


______________________________________________________________


______________________________________________________________


to be confronted with witnesses against him


______________________________________________________________


______________________________________________________________


to subpoena witnesses for defense


______________________________________________________________


______________________________________________________________


to have counsel for defense


______________________________________________________________


______________________________________________________________

7th amendment

jury trial


______________________________________________________________


______________________________________________________________

8th amendment


forbids excessive bail


______________________________________________________________


______________________________________________________________


no excessive fines


______________________________________________________________


______________________________________________________________


forbids cruel and unusual punishments


______________________________________________________________


______________________________________________________________

9th amendment


other rights not specifically mentioned are retained by the people


______________________________________________________________


______________________________________________________________

10th amendment

reserves the rights for the states the powers not granted to the federal government.


______________________________________________________________


______________________________________________________________

Additional amendments:

13th amendment


abolished slavery


______________________________________________________________


______________________________________________________________

14th amendment


guarantees due process and...


equal protection under the law


_______________________________________________________________


_______________________________________________________________

Important Court Cases:

schenck v. united states (1919)


established the clear and present danger doctrine


_______________________________________________________________


_______________________________________________________________

chaplinsky v. new hampshire (1942)


established that use of fighting words likely to cause violence will not be tolerated


_______________________________________________________________


_______________________________________________________________

harrington v. tulsa (1988)


police officers must exercise a higher standard of restraint and that in the


harrington case the police officers were not likely to cause a fight


_______________________________________________________________


_______________________________________________________________

chimel v. california (1969)


search incident to arrest includes the suspect's immediate 
surroundings


_______________________________________________________________


_______________________________________________________________

carroll v. united states (1925)


automobiles can be searched without a warrant


_______________________________________________________________


_______________________________________________________________

escobedo v. illinois (1964)


when investigation shifts to accusatory, the suspect is allowed an attorney.


_______________________________________________________________


_______________________________________________________________

miranda v. arizona (1966)


suspects must be told of their rights if he is not advised, the statements are


 inadmissible


_______________________________________________________________


_______________________________________________________________

new york v. quarles (1984)


public safety exception


_______________________________________________________________


_______________________________________________________________

*****weeks v. united states*****(1914)


considered evidence that was seized unconstitutionally


thus..."in a federal prosecution of the fourth amendment bars the use of evidence 


secured through an illegal search and seizure."


this is known as the exclusionary rule

_______________________________________________________________


_______________________________________________________________

mapp v. ohio (1961)


the exclusionary rule applies to states


_______________________________________________________________


_______________________________________________________________

nix v. williams (1984)


inevitable discovery exception to the exclusionary rule


_______________________________________________________________


_______________________________________________________________

terry v. ohio (1968)


stop and frisk


_______________________________________________________________


_______________________________________________________________

gideon v. wainwright (1963)


federal and state governments must provide legal counsel at public expense for 


those who could face 
incarceration


_______________________________________________________________


_______________________________________________________________

CONSTITUTIONAL BASES OF CRIMINAL PROCEDURE

issue(s)





relevant amendment
search and seizure



fourth amendment

self-incrimination,

double jeopardy,

grand jury,

due process




fifth amendment

right to counsel,

speedy trial,

confrontation with

witnesses




sixth amendment

excessive bail, fines

cruel and unusual

punishment




eighth amendment

due process, equal

protection under the

law





fourteenth amendment

NOTES:


1. The most authoritative source of criminal procedure in our country is the U.S. 


Constitution and the first ten amendments to which are known collectively as the 
Bill of Rights.


2. Until the passage of the fourteenth amendment, the safeguard provided by the 


bill of rights to a person accused of a crime applied directly only to proceedings 


in federal courts.


3. Through the "due process" and "equal protection" clauses of the fourteenth 


amendment, these safeguards have been extended to the state courts in a process 


which is still continuing today.


4. Most of these rights were not guaranteed to an accused constitutionally in state 


criminal courts until the 1960's

The Fourteenth Amendment

Contained in the fourteenth amendment are the provisions that, "no state shall make or enforce any law which shall abridge the privileges or immunities of citizens of the united states, nor shall any state deprive any person of life, liberty, or property, without due process of law; nor deny to any person within its jurisdiction the equal protection of the law..."


Although the provisions of the fourteenth amendment extended citizenship and legal safeguards to former slaves, the due process and equal protection phrases were not immediately applied to civil rights.

The Fourth Amendment: search and seizure

The right of Americans "to be secure in their persons, houses, effects, and papers, against unreasonable searches and seizures" is guaranteed by the fourth amendment, but it was not until 1914 that the supreme court (in the case of weeks v. united states) established the exclusionary rule to exclude from federal courts evidence obtained as a result of unreasonable or illegal searches


A search is any governmental intrusion of the person's reasonable and justifiable expectation of privacy.  A seizure is the exercise of control by a government agent over a person or a thing.  Generally a search warrant is required before a search may be lawfully conducted.


The exclusionary rule curbed but did not eliminate, abuses of the fourth amendment; evidences obtained illegally by state law enforcement agents continued to find its way into federal courts.


In the case of elkins v. united states (1960), the supreme court condemned the practice on the part of the states of turning over illegal evidence on a "silver platter" to federal authorities.


The following year, in the landmark case of mapp v. ohio, the exclusionary rule was extended to the states through the due process clause of the fourteenth amendment.


Many law enforcement officials have argued that the exclusionary rule was intended to punish police violations of the fourth amendment but that it in fact punishes errors made in good faith by conscientious officers.


In united states v. williams (1980), a federal appellate court recognized a "good faith exception" to the exclusionary rule. (1984) nix v. williams = inevitable discovery.


Civil libertarians argue that such exceptions will lead to widespread abuses of the exclusionary rule, but supporters of the notion of "good faith exceptions" contend that this exception modifies a rule that is too rigid to begin with and does it in ways that do not interfere with its principal purpose.

the fifth amendment: self-incrimination

The fifth amendment provides that "no person...shall be compelled in any criminal case to be a witness against himself..."


The importance of a safeguard against self-incrimination cannot be exaggerated, because it implies that the state must prove the guilt of the accused.


In 1966, the supreme court ruled that in order to secure the validity of confessions, suspects must be notified of their rights against self-incrimination and for representation by counsel during interrogation.


The guidelines to be followed by the police before interrogating suspects in custody have been incorporated into the "miranda warning" which has become familiar to many Americans through television crime shows.


The burger/rehnquist courts have diluted some of the implications of the miranda decision.  If the confession impeaches the credibility of the defendant when he takes the stand in his own defense, the confession is admissible, harris v. new york; miranda warnings need not be given nor read to a grand jury witness before they testify, united states v. mandujano; and the court stated that a confession that would have been inevitably discovered by the police anyway can be admitted even though it violates miranda, nix v. williams.


The fifth amendment also prohibits "any person to be subject for the same offense to be put twice in jeopardy of life or limb".  This is our constitutional prohibition against double jeopardy.


The prohibition means essentially that if the defendant is found not guilty at trial, or placed in jeopardy for a significant portion of the trial, he or she cannot be tried again for the same offense even if overwhelming evidence which proves his or her guilt is discovered afterwards.  however, an accused can be tried twice to the same offense if the trial takes place first in state court and then federal court or vice versa, or the same offense takes place in two separate jurisdictions, heath v. alabama.
The Sixth Amendment: right to counsel


The right of an accused person "to have the assistance of counsel for his defense" is guaranteed by the sixth amendment, but the u.s. constitution makes no explicit provision for representation by counsel for those who are too poor to afford an attorney.


In the case of gideon v. wainwright 1963, the court ruled that our adversary system of justice makes it impossible for a poor person to obtain a fair trial unless counsel can be provided at public expense.


In the aftermath of the gideon decision, the supreme court has extended the right to counsel to a "critical stage" in the defendant's case, to the preparation of briefs and appeal, and even to certain probation revocation hearings.


Critical stages of the prosecution include the right to counsel for a misdemeanor if punishment is imposed and counsel at pretrial custody interrogation, preliminary hearings, guilty pleas and the sentencing portions of the trial.

The Eighth Amendment: excessive bail/cruel and unusual punishment

The eighth amendment states excessive bail will not be required nor excessive fines imposed nor cruel or unusual punishment inflicted.  The right to bail is one of the rights in the bill of rights which the supreme court had declared not to be a due process right.  In 1987 the supreme court ruled that an accused in a federal court may be denied  bail if the prosecution demonstrates by clear and convincing evidence that his or her release on bail would cause a public danger, united states v. selarno.
