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Introduction

Finding solultions to Operating while Intoxicated
There are few problems that offer easy solutions when it comes to social dilemmas. This is especially true for the recurrent problem of drunk driving. Drinking is a socially acceptable practice across all socio-economic groups, racial boundaries, educational levels, and ages (from late teenage years). Drinking is part of our culture in many different contexts. Alcohol is part of religious services, toasts at parties and dinners, a way of ending the day, celebrating a victory, starting the evening, and ending an evening. One for the road is a common theme among friends who are consuming libations at the end of the night. Drinking is an activity that is an important part of our culture. And yet, it comes with a cost.

The dangers of drinking have been known for years. Even the federal government attempted to ban drinking with Prohibition in 1919 by passing the 18th Amendment. This legislation was doomed. Social norms and mores were stronger than the law and it was repealed just several years later by the 21st Amendment in 1933. Americans love to drink and Prohibition wasn’t going to stop it. Drinking in our culture has always flourished and it has been referred to as an epidemic and as a major health concern. 

This is not to say that changes in attitudes and behaviors haven’t occurred. The change in how Americans view the over-consumption of alcohol and drunk driving has evolved due to several factors. Effective public service announcements, new and tougher drunk driving laws, police enforcement training and practices, and citizen groups have all had an impact on how we look at the problem and the solutions. A barometer of change in American mores concerning alcohol can be seen by cinematic depictions of intoxicated people that used to be popular sources of humor. Today, such displays are not humorous. The attitudes towards drinking and driving have changed as well. Underage people routinely encourage the use of the designated driver and legal adults are using the system more and more. Years ago, drinking adults often drove while intoxicated yet now, such behavior is frowned upon, almost universally. Even the Wisconsin Tavern League has embraced safe driving programs.

The change has helped. The U.S. fatality rate has declined dramatically in the past 15 years, in part to the reduction of drinking and driving. In 1985, the fatality rate was 2.5 per 36.68 billion miles of vehicle travel compared to 1.5 fatalities per 56.96 billion miles of vehicle travel in 1999 (Wisconsin Department of Transportation, 2001). It is a notable trend that there are more miles traveled by vehicles every year since 1985 and there are more licensed drivers, yet there are fewer fatalities. 

Wisconsin’s figures reflect the national trends in that the fatality rates dropped from 2.05 to 1.31 for the same amount of miles cited in the national fatality rates. This is a significant reduction but what is the main cause of fatalities that do still occur? According to the Wisconsin Department of Transportation report, Wisconsin Traffic Crash Facts, alcohol is listed as the number one factor in fatal crashes (23.4%) and is a significant factor in all crashes (4.6%). 

There is other ample evidence that crash rates are directly related to the consumption of alcohol. Prior to Wisconsin raising its drinking age to 21, 18-year-old drivers were crashing in 1981 at a rate of 33.78 per 1000 licensed drivers. On July 1, 1984 the drinking age was raised to 19 years of age and when a full year of the newer age limit for alcohol was in effect, the 18-year-old driver crash rate fell to 12.6 per 1000. In 1999, their rate was further reduced to only 4.1 per 1000 drivers. 

On September 1, 1986, Wisconsin raised its drinking age to 21 and nineteen and twenty year olds benefited by the change.  After only two years of the passing of the law, crash rates were reduced by over 50% for their age group. 

The trend is encouraging. More people are driving further with fewer fatalities, but there are still significant costs. In Wisconsin alone, there were a total of 801 fatal crashes in 2000 (Wisconsin Department of Transportation). In the United States, there were 37,409 fatal crashes that claimed 41,821 victims (National Highway Traffic Safety Administration, 2001). A lot of lives have been lost and many are due to alcohol impairment. If that wasn’t enough, the costs in dollars for the U.S. due to crashes is estimated to be over $150 billion in 2000 and there were over 3.1 million injuries to drivers, passengers, bicyclists, and pedestrians (U.S. Department of Transportation). Approximately 39% of the fatal crashes involve alcohol and if the crashes are isolated from 12:00 midnight to 3:00 a.m., alcohol is involved in 75-79% of the fatal crashes (U.S. Department of Transportation).    

While there are some trends that are encouraging, there is still a problem. Drivers are still drinking, driving while impaired, and causing crashes and fatalities. 

The drunk driving laws have reflected the change in attitude towards drinking and driving with longer mandatory jail sentences, higher fines, ignition interlock devices, alcohol assessments, mandatory suspension of driver’s licenses, and in cases of multiple offenses, the seizure of the vehicle itself.

Police reaction to the evolving attitude towards drunk driving has resulted in new procedures in the investigation of Operation While Intoxicated (OWI) and an emphasis in training. Wisconsin police officers are attending certification courses in SFST, Standardized Field Sobriety Testing, a training program developed by the National Highway Traffic Administration. Law enforcement executives know “…the level of skill required to enforce impaired driving laws. Improving the ability of officer to detect and arrest violators and prepare cases for prosecution is the focus of the (DWI Detection and Standardized Field Sobriety Testing (SFST) Basic Course (Bolton, 2001).”

 Departments now expect officers to either be certified in SFST upon hire or become certified immediately after.  Police departments have developed new partnerships with the National Highway Transportation Safety Administration and other government agencies for dedicated OWI patrols through overtime grants. Police have developed a new attitude towards drunk driving and now prioritize the apprehension and prosecution of drunk drivers. No longer is it an acceptable general practice for police officers to drive drunks home after being stopped. Get caught driving drunk these days, and it will very likely result in an arrest.

One of the most remarkable developments in the evolution of attitude towards the drunk driver is a groundbreaking law enforcement partnership with citizen groups. This is a first for police.  Advocacy groups such as Mothers Against Drunk Driving (MADD) have revolutionized the way citizens interact with law enforcement agencies. A loud and powerful voice has had a tremendous effect in the police response to drunk driving. It has been a fruitful partnership. 

Many police departments across the country have received video cameras from MADD that have been mounted inside of squad cars. With this technology, drunk driving became something tangible, and it was not funny. People could see first hand, the erratic driving, the level of intoxication, the inability to perform the easiest field sobriety tests and the impairment. But something else was happening. Drunk drivers, faced with such incorruptible evidence, were being advised by their attorneys to plead guilty. Countless trials were avoided. This saved time, lots of money and police overtime budgets. Jury trials are not cheap. 

OWI enforcement is however, still dependent upon the police officer on the street detecting the violator, and being motivated to do something about it. So there are two issues here to discuss. First, officers must be equipped to detect and apprehend the drunk driver. “Effective training is clearly the cornerstone of any alcohol enforcement program (Didone, 1999).”  Without proper training, the officer will not feel comfortable making an arrest and presenting a case to a prosecutor, let alone a jury. Motivation is partially achieved through competency. Competency is achieved through training in skills and facts that show the problem clearly. Only then will officers feel confident and be motivated to aggressively pursue drunk drivers. 

Using the SFST program, the officer discovers a template that provides a systematic process that will lead to probable cause for arrest, an evidentiary test for alcohol and/or drugs, and a case ready for prosecution.  To be consistently successful, the officer must conduct the investigation with professionalism and precision to result in a conviction. But again, and just as importantly, the officer must be motivated to initiate and follow through the process. This cannot be overemphasized. 

Why? Arresting drunk drivers is hard work, but without enforcement, the cause is doomed to failure. Police have to be aggressive in the search for and investigation of OWI suspects because some drivers are not impacted by public policy or public service announcements. Some drivers are not deterred by tougher laws.  Some drivers have a problem and the only way to stop them is to find them, pull them over, and arrest them. 

Chapter 1

Training the police officer to combat OWI- an overview

Police officer training in the area of OWI enforcement has evolved from research funded by the National Highway Traffic Safety Administration. Today, the training continues to improve and evolve as more is learned from court failures and as better techniques are identified. 

The current training course for both new recruits and veteran officers is called Standardized Field Sobriety Testing (SFST). The training is approximately 24 hours long and includes instruction in the following areas:

· OWI – the problem

· Effects of alcohol consumption

· “Phase One” - detecting the impaired driver on the road

· “Phase Two” - interviewing techniques

· “Phase Three” psycho-physical field sobriety testing (followed by arrest) 

· Report writing

· Court testimony

In aggregate, this instruction gives the police officer the motivation and skills necessary to properly identify, investigate and prosecute drunk drivers. These skills prepare the officers to follow a systematic approach that results in a comprehensive investigation that includes all of the necessary elements for an arrest, an evidentiary test for drugs and/or alcohol and conviction. The DWI detection process culminates in an arrest, when probable cause is reached. This is a major goal of the training, to give officers tools to articulate probable cause because that is the necessary level of proof to arrest. Once an arrest is made under these circumstances, Wisconsin’s Implied Consent Law applies and a chemical test of a driver’s breath, blood or urine may be requested. Once the chemical test results are obtained, then conviction for an alcohol related offense is almost assured. But what if officers don’t make an arrest? 

A study that found police officers were releasing 78% of the drunk drivers stopped for moving violations is hard to believe. But it is true. In Fort Lauderdale, Florida, “…only 22 % of traffic violators who were stopped with BACs between 0.10 and 0.20 were arrested for DWI. The remainder were cited for other violations, even though they were legally under the influence. In this study, breath tests were administered to the violators by researchers after the police officer had completed their investigations.” (U.S. Department of Transportation 1992). Training is the key to give officers the necessary skills to detect the impaired driver. Without proper training, officers miss the opportunity to make an arrest because they don’t have the necessary skills to recognize intoxication or drug impairment. 

The DWI detection process consists of three phases. Each phase has two tasks and a question that the officer must answer. The three phases are:

· Phase One: The Vehicle in Operation

· Phase Two: Personal Contact With the Driver

· Phase Three: Pre-Arrest Screening

Chapter 2

The DWI Detection process: Phase I

Phase One: The Vehicle In Operation

This phase involves investigative skills prior to the stop of the vehicle. There is important evidence the officer may observe during this phase that can be used both for the formulation of probable cause and also for the conviction of the offense if the case goes to trial. As was mentioned earlier, there are two tasks associated with each phase and the two tasks for this phase are: Task 1: Initial Observation of the Vehicle in Operation and Task 2: Observation of the Stopping Sequence.

Task One: Initial Observation of the Vehicle in Operation

Task one, Initial Observation of the Vehicle in Operation looks at the driver and the driver’s actions while driving or operating the motor vehicle. This task was studied by NHTSA in 1979 and 20 driving cues were found to indicate driving impairment. These 20 cues were refined in 1999 but the theory is the same. If an officer sees a particular driving cue at night, the officer has reasonable suspicion that the driver has a blood alcohol concentration (BAC) level of 0.10 or higher. The recent data shows that the cues are valid for BAC’s of 0.08 or higher as well. If the officer observes more than one cue, as is often the case, then there exists even more evidence of impaired driving. 

The cues include: 

· driving slower than 10 miles under the posted speed limit

· making turns with a wider radius than necessary

· weaving in a lane

· straddling the center line or driving on a lane marker or road fog line

· swerving suddenly to either avoid a collision or to correct lane position

· drifting, either within a lane or across several lanes

· appearing intoxicated by hunching over the wheel or by other mannerisms such as a fixed gaze

· stopping inappropriately or for no reason 

· failing to turn headlights on at night

· signaling but turning in the opposite direction

· fast acceleration or deceleration that is inappropriate

· almost striking an object

When officers observe any of the above behaviors, even though some may not be evidence of a traffic violation itself (as in drifting within a lane), the officer may still stop the vehicle legally. The officer does so legally by relying on the NHTSA research that determined that drivers, who exhibited such behaviors at night, had a probability between 40% and 65% of having a BAC of 0.08 or higher (U.S. Department of Transportation). This research gives the officer the requisite reasonable suspicion, the legal threshold to stop a vehicle, to allow the investigation to continue to the next task, Observation of the Stopping Sequence, and ultimately to Phase Two of the DWI Detection Process. It is no surprise that the question for officers to answer during this phase is: Should I stop the vehicle?

Question: Should I stop the vehicle?

There are three possible answers to this question:

1. Yes, do it now. I have reasonable suspicion to stop the vehicle based on a driving cue through the NHTSA research or I have evidence of a traffic violation unrelated to OWI. Officers are encouraged to stop vehicles for any legal reason late at night, especially on Thursday, Friday, and Saturday nights, when most fatal accidents occur due to drunk driving  (Wisconsin Crash Facts (2001).

2. No, don’t do it. Officers are taught that no vehicle is ever to be stopped without (at a minimum) reasonable suspicion. Stopping vehicles on hunches or for no reason, mere suspicion or other non-legal reasons are unlawful and prohibited, as stated by the U.S. and Wisconsin Constitutions. Officers may be subject to department discipline, civil lawsuits or criminal charges if an officer stops a vehicle unlawfully.

3. Wait and gather additional evidence. If an officer sees something that may be evidence of OWI but the level of proof has not crossed the threshold of reasonable suspicion, it may be prudent to follow the vehicle and observe it for additional factors that will support a legal stop.

Once an officer establishes that he/she has reasonable suspicion, the vehicle should be stopped. Waiting too long invites difficult questions from the defense attorney who will attempt to discredit the officer’s judgment that the driving behavior wasn’t dangerous. For example, officers recognizing a vehicle drifting across the centerline should stop the vehicle as soon as practical. The police officer that waits for more evidence after reasonable suspicion is reached, weakens the testimony that the officer ever had reasonable suspicion that the driver was impaired. If the officer suspected that the driver was impaired, why wait? Isn’t it dangerous? If the officer waited, perhaps it wasn’t. Either way, the officer who waited too long either made an error in judgment or his testimony is weakened, a lose-lose scenario.

Task Two: Observation of the Stopping Sequence

This task actually occurs after the question “Should I stop the driver?” is answered: Yes, do it now. When the officer activates the emergency lights and siren, he/she should pay strict attention to the driver’s reaction for evidence of impairment. The driver may pull over and stop normally but, the driver may exhibit several behaviors that may indicate that he or she is intoxicated such as:

· A slow response 

· No response 

· An attempt to flee

· A sudden stop

· Striking the curb or other object

· Switching seats with a passenger

· Lighting of a cigarette (to mask the odor of alcoholic beverages)

· Eating or drinking breath odor covers-ups to dilute the smell of intoxicating beverages: candy, gum, mouthwash, etc.. 

All of the observations made by the officer thus far in the DWI detection process are critical to the formation of probable cause, the necessary level of proof required to arrest. Taken in aggregate, the evidence found in this phase may be a major contributor to probable cause. 

However, there are situations when this phase does not even exist within the detection process. An officer may come across a vehicle in a ditch with the driver passed out or perhaps an accident has already occurred. In either of these cases, phase one tasks and the question to be answered do not apply. Nonetheless, the rest of the DWI detection process may still apply.

Chapter 3

The DWI Detection process: Phase II

Phase Two: Personal Contact

Phase two begins right after the vehicle is stopped. In this phase, the officer comes into contact with the driver for the first time and has the opportunity to use several senses to detect evidence of impairment and the use of intoxicants and/or drugs. This phase is usually conducted while the suspect is sitting inside of the vehicle while the officer is traditionally positioned outside and towards the rear of the vehicle. During this interaction, the officer may smell, hear, or see evidence that may contribute to the conclusion that the driver is impaired. The two tasks associated with this phase are: Task 1: Face to Face Observation and Interview of the Driver and Task 2: Observation of the Exit and Walk. The question to be answered during this phase is: Should the driver exit?

Task One: Face-to-Face Observation and Interview of the Driver

The officer should cautiously approach the vehicle and scan the inside of the vehicle for threats to his/her safety and of course, evidence of alcohol or drug use. Open bottles of intoxicants, drugs or drug paraphernalia may be in plain sight. When the driver’s window is approached, the officer greets him or her and asks for both a driver’s license and registration. This in effect is the first field sobriety test that is quite innocuous. 

By asking for two things simultaneously, the officer is giving the driver a “divided-attention” task. The driver has to get out his driver’s license while at the same time remember to get the vehicle’s registration. “Divided attention” is the premise behind most valid field sobriety tests. It forces the driver to concentrate on more than one thing at a time and also to physically do something. Divided attention tests assess the suspect’s ability to perform driving tasks, which are also divided attention tasks. Driving requires the ability to simultaneously think, react, and make decisions while physically manipulating the controls of a motor vehicle.

The impaired driver may have difficulty at this point. He or she may not be able to deftly retrieve the license from a wallet and may not remember to get the registration. To further test the driver’s level of impairment, the officer should ask an unusual or distracting question while the driver is attempting to get out the driver’s license. For the sober driver, a minor interruption is not an impediment to the retrieval of a driver’s license from a wallet and the question is answered quickly and accurately. For the impaired driver, the reaction may reveal a lot to the trained officer.

Examples of distracting questions include:

Without looking at your watch, can you tell me what time it is?                        What is your middle name?
On what month and day were you born?  

These are simple questions and yet, the impaired driver, while focusing on one task, has great difficulty in processing this new data. It is apparent to both the officer and a jury how this is applicable to safely operating a vehicle. If the driver can’t complete these simple tasks, how can he or she operate a vehicle?

One of the most telling signs of intoxication is usually the strong smell of intoxicating beverages. The officer must be cautious in the documentation of this detection of odor for two reasons. First, alcohol is odorless and colorless and as such, the officer must state in the report that it was the odor of alcoholic beverages that was detected. Secondly, the officer should state that the odor was emitting from the driver’s open window since at this point in the interaction between the officer and the driver, it is impossible to determine the source of the odor.

Other tell-tale signs of intoxication the officer should be alert for during this task include slurred speech, glassy eyes, the use of profanity or inappropriate language, fresh injuries, use of cigarettes, gum, candy, mouth sprays, admissions of intoxication, or any other unusual sounds, odors, or observations.

If the officer seeks further information from the driver to determine if he or she is impaired, a few more formal, pre-exit field sobriety tests may be used

Pre-exit Field Sobriety Tests: 

All of these tests have some common requirements. First, the officer must ask the driver a pre-qualifying question, “Did you graduate from High School?” If the driver did not graduate from High School, the officer may have to ask a more specific question, “Do you know the English Alphabet?” or “Can you count from 1 to 100 forwards and backwards?” The reason may seem obvious but it is crucial that the officer determine if the suspect could perform these simple tasks if he or she were sober. Otherwise, the court and the jury will view the process as unfair and prejudicial.

Furthermore, every test is demonstrated for the suspect and prior to the test, the driver is asked if he or she understands the test. This is critical. The officer must be able to testify that the driver stated that he or she understood the instructions and demonstration. It was due to impairment, not a lack of understanding, that the test was not completed correctly.  

The Count-Down Test

In this test, the driver must count backwards fifteen numbers, starting at an odd place. For example, the driver must count backwards from 84 down to 69. The impaired driver is generally unable to complete the task. Talking while concentrating on the start and end numbers is too confusing. 

The Finger-Counting Test

This test requires the driver to touch the tip of each finger with the tip of his or her thumb of the same hand while counting out loud one to four and then back from four to one: One, Two Three, Four,… Four, Three, Two, One. The impaired driver again, has difficulty in counting and touching the tips of the fingers due to a lack of coordination and concentration.

The Alphabet Test

This test requires the driver to recite letters of the alphabet in order starting and stopping in the middle of the alphabet. For example, the driver is instructed to recite the English alphabet in order, starting at the letter “E” and ending at the letter “O”. The impaired driver rarely can perform this test without error.

After a thorough interview of the driver, including questions such as: “Have you been drinking?” “How much have you had to drink?” and other pertinent questions, the officer has completed the first task of this phase. 

Once the officer confirms that there is reasonable suspicion that the driver is impaired, the officer can answer the question: Should the driver exit?      

Question: Should the driver Exit?

There are three possible answers to this question:

1. Yes, do it now. I have reasonable suspicion to believe that the driver is impaired. Though in Wisconsin, reasonable suspicion is NOT required to have the driver exit (an officer may require a driver exit anytime for officer-safety reasons), the officer should have the driver exit when reasonable suspicion exits to proceed to the next task and phase. 

2. No, don’t do it. If the officer is satisfied that the driver is not impaired and poses no risk while operating the vehicle, the officer may have the driver remain inside of the vehicle for the duration of the traffic stop.

3. Wait and gather additional evidence. If the officer is unsure, he or she should administer one the pre-exit field sobriety tests.

Task Two: Observation of the Exit and Walk

When the officer requests the driver to exit, this process should be observed carefully. How did the driver get out of the vehicle? Did the driver leave the vehicle in gear? Did the driver leave his/her seatbelt on? Did the driver climb out of the car? Did the driver stumble or stagger as he/she walked? Did the driver use the car to balance, to lean on or did he/she index the vehicle by running a finger or hand alongside while walking? These are all observations that the officer needs to note and document in the police report. Officers need to be certain to only document their observations and to leave out conclusions. Conclusions are for the fact finders at trial.

Chapter 4

The DWI Detection process: Phase III

Phase Three: Pre-Arrest Screening

The two tasks associated with this phase are: Task 1: Psychophysical (Field) Sobriety Testing and Task 2: Preliminary Breath Testing. The question to be answered during this phase is: Is there probable cause to arrest the suspect for OWI?

Task One: Psychophysical (Field) Sobriety Testing

Field Sobriety Tests: 

Like the pre-exit field sobriety test, the three standardized field sobriety tests have some common requirements. First, the officer must ask the driver pre-qualifying questions. Prior to the Walk and Turn Test and One Leg Stand Test, the officer should ask the driver if he or she has any physical defects or injuries. Prior to the HGN test, the officer should ask the driver if he or she is wearing contacts. Neither question answered affirmatively disqualifies the person from taking tests but in the case of the former, the officer may have to inquire further as to the nature of the condition which may ultimately disqualify the driver from taking the tests. At no time should the officer test a driver who has serious leg, hip, or other lower body injuries or defects. The information from the tests would be tainted and in court, the results would be useless. The officer who forces such an issue also would appear to be unfair and calloused, which is devastating to any case whether or not the driver was intoxicated. 

The HGN question regarding contacts is a formality. The test is valid, even if the driver is wearing contacts. Glasses should be removed but contacts may remain in the eyes. The officer should note this in his or her report.

Also, as in the case of the pre-exit field sobriety tests, these tests are easy enough that the suspect should perform these simple tasks if he or she were sober. Again, the court and the jury will view the process as unfair and prejudicial if this were not the case. 

Furthermore, these tests are explained and demonstrated for the suspect and prior to the test, the driver is asked if he or she understands the test. This again is critical as the officer must be able to testify that the driver stated that he or she understood the instructions and demonstration.  

Prior to the suspect attempting the first psychophysical test, officers should ascertain that the suspect does not have lower body disabilities or injuries that would prevent the test from being valid. In addition, the test may not be suitable for suspects overweight by over 50 pounds or those over 65 years old. Environmental factors must also be considered. This test requires a flat, level surface. High winds or even the emergency lights from the top of the squad car may disorient the suspect, causing imbalance and false readings. Finally, the officer should not walk around during the test itself. This also can cause the suspect to be distracted. Officers are taught that all of their actions and decisions may become an issue in court and those actions should never be construed as unfair. 

The Walk and Turn Test

This test requires the suspect to walk in a straight-line, in a manner that requires nine heal-to-toe steps, turn in a particular manner and walk nine heal-to-toe steps back down the same line. The officer is obligated to administer this test in a prescribed manner and to evaluate the suspect’s performance using standardized criteria. If the officer correctly administers the test and it is correctly scored, the test has a reliability of 68% to determine Blood Alcohol Concentration to be either above or below 0.08%. 

During the instructions, the suspect is told to watch his/her feet, to count each step out loud, to keep his/her arms at the side and not to stop walking until the test is completed. 

Officers evaluate this test looking for eight clues:

1. Unable to maintain balance during the instruction stage

2. Starting the test too soon

3. Not walking heal to toe (with gaps bigger than ½ inch)

4. Raising arms (more than six inches from the sides of the body)

5. Stepping off of the line

6. Wrong number of steps

7. Improper turn

8. Stops the test, even momentarily

If the officer observes two or more clues, then the officer can classify the suspect with a BAC of 0.08 or higher. Each clue can only be counted once, no matter how many times the clue is exhibited. For example, if the suspect steps off of the line three times, the officer notes that in the report but only classifies that as ONE clue. Two or more different clues must be exhibited and only the clues from the list above. Perhaps the suspect doesn’t count out loud for every step taken as instructed. That is notable for the report but it is NOT a clue to be counted for classification purposes. The policy of counting of clues is identical to the second test discussed here, the One Leg Stand Test.

The One Leg Stand Test

This test requires the suspect to balance on one leg by raising the other straight out to the front, with the foot parallel to and approximately six inches off of the ground. During this test, the suspect is instructed to watch his/her foot, count out loud, to keep his/her arms at the side and not to stop the test until instructed to do so by the officer. 

There are four clues for this test that the officer is evaluating:

1. Putting foot down

2. Hopping

3. Raising arms (more than six inches away from the body)

4. Swaying (either from side to side or front to back)

Like the Walk and Turn Test, if the officer observes two or more of the clues listed above, then the driver can be classified with 65% accuracy as having a BAC of 0.08 or higher. 

The Horizontal Gaze Nystagmus Test

Of all the field sobriety tests available to law enforcement officers, the horizontal gaze nystagmus is the most reliable. There are no limitations to age or physical injuries that prevent the suspect from performing the HGN test which is a drawback to the previously discussed physical tests. This procedure checks the eyes for jerkiness, a phenomenon that is seen when a person is under the influence of depressants such as alcohol. Though always present, the eyes jerk from side to side more noticeably when substantial percentages of alcohol are consumed and remain in the blood stream. The suspect cannot control this phenomenon and the test is simple to administer. 

First, the officer tells the subject to stand still and to follow a stimulus (a pen light, the eraser on a pencil, or even the tip of a finger) with his or her eyes without moving his or her head. Then the officer positions the stimulus 12-15 inches in front of the suspect’s eyes and slightly above eye level. The stimulus is moved from side to side slowly, checking for nystagmus.

After checking for equal tracking and dilation, the officer checks for three clues:

· Lack of smooth pursuit

· Distinct nystagmus at maximum deviation

· Nystagmus prior to 45 degrees

Each eye is checked twice for each of these clues for a possible total of six clues. If four or more clues are observed, the officer can classify the suspect with a BAC at 0.08 or more with 77% reliability.

Once the officer completes all three phases, the officer can answer the question: Is there probable cause to arrest the suspect for OWI?      

Question: Is there probable cause to arrest the suspect for OWI?

There are three possible answers an officer has for this question:

1. Yes, do it now. I have probable cause to believe that the driver is impaired. 

2. No, don’t do it. If the officer is satisfied that the driver is not impaired and poses no risk while operating the vehicle, the officer may release the driver.

3. Wait and gather additional evidence. If the officer is unsure, he or she should conduct additional field sobriety tests.

Task Two: Administer the Preliminary Breath Test (PBT)

After the officer has probable cause, but prior to arrest, the officer may request the driver for a preliminary breath test (PBT). This is a roadside test that gives a fairly accurate measurement of the suspect’s BAC provided that the test is administered properly and residual mouth alcohol or breath contaminants are not present which may falsely increase readings. False low readings may also result if there is substantial cooling of the breath sample or if the sample from the suspect is not from the alveolar breath, the deepest part of the lungs.

BAC’s readings from the PBT accompanied by the aggregate of factors previously discussed, culminate in the arrest decision. If the PBT reading is above statutorily prohibited levels and the aggregate of factors lead the officer to probable cause that the driver was operating a motor vehicle while impaired, then the suspect should be arrested. This is the goal. An arrest of the suspect will trigger Wisconsin Implied Consent Law, which states:

343.305(2) Implied Consent. Any person… who drives or operates a motor vehicle upon the public highways of this state… is deemed to have given consent to one or more tests of his or her breath, blood or urine, for the purpose of determining the presence or quantity in his or her blood or breath, of alcohol, controlled substances, controlled substance analogs or other drugs, or any combination…

The lawful arrest (one with probable cause) results in the ability for an officer to obtain prima facia evidence of operating a motor vehicle with prohibited alcohol concentrations and evidence (albeit refutable) that the driver was operating while impaired. This chemical evidence is crucial to the prosecution of drunk drivers.

Once convicted, licenses are suspended or revoked and mandatory alcohol assessments are assigned. Fines are imposed and jail sentences for multiple offenders are levied. These sanctions are huge weapons against the drunk driver. In the cases of the fourth and fifth offense, vehicles may be confiscated and prohibited alcohol concentrations greater than 0.02 are made illegal for driving. 

Chapter 5

Conclusions 

There are 16,000 deaths and 305,000 injuries that result from alcohol related crashes each year (Bolton, 2001). This is more than four times the loss that was suffered on September 11th and this occurs every year. There are several initiatives to reduce this number to 11,000 by 2005 that are being led by the International Association of Chiefs of Police, Operation C.A.R.E., National Organization of Black Law Enforcement Executives, National Sheriff’s Association, Hispanic American Police Command Officers Association, and the National Highway Traffic Safety Administration (NHTSA) (Bolton, 2001). This program is called You Drink & Drive. You Lose. One of the cornerstones of this and all other initiatives is the training of officers to locate, investigate, and arrest drunk drivers.

Drunk driving is a problem that has many possible solutions, none of which will eliminate the problem by itself. However, without strong enforcement to deter drivers, success is futile. Hard core drinkers, drinkers that repeatedly drive with a BAC of 1.5% or higher are not effected by public service announcements or safe driving programs such as the designated driver (Georges, 1999). Even local programs that provide free taxi rides from taverns or bars (funded mostly by the Wisconsin Tavern League) are inert against the hard-core drunk driver. These hard-core drivers hurt and kill many if not most of those involved in alcohol related crashes. “According to NHTSA’s Fatality Analysis Reporting System, at least 35 to 40 percent of fatally injured drinking drivers in 1997 had a prior DWI conviction. Looking at fatally injured drinking driers with previous DWIs, 80 percent had BACs of .15 and over, and almost 60 percent had BACs of .20 and over (Georges, 1999).”

To reduce drunk driving tragedies, training is the key. Training provides the skills that officers need. Training also provides the motivation. Though Wisconsin now has one of the toughest drunk driving laws in the country, it is only part of the solution. Officers must be motivated to stop and arrest the drunk drivers and be proficient at the process. Well-trained officers provide a successful case to the prosecutor. Only then can the tide be turned and lives be saved. 
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